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What constitutes a good lawyer? The popular estimate on 
the subject, while more of a local question than would first be 
supposed, is probably in favor of the lawyer who makes most 

noise and manages to get his name in the 
What Constitutes newspapers oftenest. But the ignorance 
a Good Lawyer. of laymen — even men of considerable 

intelligence in other respects — in all mat- 
ters pertaining to the profession is always surprising and fre- 
quently exasperating to lawyers ; and therefore in nothing is the 
popular notion so likely to be absurdly erroneous as in this mat- 
ter. Here, as everywhere else, a greatly exaggerated element 
in the popular estimate is that vulgar test of merit — success ; and 
it is sometimes painful to observe the undue prominence given to 
it even among lawyers. But it is not paradox to say that ex- 
cellence as a lawyer, so far from insuring success, is not 
infrequently an impediment in its way. Another important con- 
sideration in the judgment of the many on this subject is knowl- 
edge of law, which is almost universally supposed to constitute 
its possessor a good lawyer; but all lawyers know how utterly 
unreliable is thi6 test. 

Knowledge of the law alone will never make a lawyer. It 
might equip a Judge, for he has only to respond like an oracle 
to the question put by the contention of the litigants, as they 
put it, and when they put it. But the practitioner's knowledge 
of the law is useful to him only as he knows also the men he is 
dealing with, or appreciates the contingencies involyed in his 
ignorance of those he does not- know. Instinctively his course is 
determined on in view of what he deems to be the resisting power 
of his adversary, as well as the force and endurance of his own 
side. Fertility in resources is often as important an element in a 
litigation as the jurisprudence involved in any or all of the re- 
sources themselves. Counsel who, without chicanery or im- 
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position, but understanding the moral value of the facts, and the 
force and pressure of all the circumstances of a given situation, 
can, with decision, take the prudent course, and without mis- 
givings pursue it, have an advantage which mere knowledge of 
the law can never give to an adversary who doubts and falters in 
its application. 

It requires a combination of qualities, moral and intellectual, to 
make a good lawyer. Neither success in winning cases nor 
knowledge of law will of itself suffice, though each is an element. 
Two things, at least, are indispensable and should be constantly 
insisted upon : The deepest reverence for the law and the high- 
est professional standard. 

The following seems to embody in part at least the various 
qualifications that go to make up a good lawyer in the narrow 
sense of this term: One who is master of the laws of his 
country, and a student of other laws, as they may serve to eluci- 
date or improve his own ; a faithful adviser, a fearless defender, 
prompt to make use of his learning and opportunities', not only 
for the protection of his own client, but for the improvement of 
the laws themselves wherever he finds them the instruments of 
injustice. Fidelity to his client and to the court is a duty on which 
we need not dwell, for it is constantly asserted and never denied. 
But the duty to improve the system under which he lives and 
practises, wherever capable of improvement, is not so generally 
insisted upon and believed. It is supposed to be enough for a 
lawyer to know the laws of his own country, advise his clients 
aright, and deal fairly with the courts. But this is not enough. 
The laws themselves are not seldom imperfect or unjust, and 
whenever they are so, I insist upon the duty of those who know 
them best, and know best how to improve them, to make their 
knowledge available for the public good. To the degree that the 
duty is admitted, it becomes us to seek the best means of per- 
forming it. These means are in part our own study and ex- 
perience, and in part the example of others. — Virginia Law 
Journal. 



The criticism of Judge Walter Evans, United States Circuit 
Judge in Kentucky, by persons high in authority and who ought 
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to know better, and by various newspaper writers in regard to 
his decision holding the Federal Employers' 
Federal Liability Act unconstitutional, should be 

Employers' frowned down by every member of the legal 
Liability Act. profession. The opinion, which has now been 
published in full, is well conceived, clearly ex- 
pressed and well nigh convincing. The act referred to, like many 
such acts of a similar character based upon the broad construc- 
tion now given to the clause in the Constitution empowering 
Congress to "regulate commerce between the States," is one 
the constitutionality of which might well be questioned upon even 
a casual reading. As Judge Evans well says, "It does not pre- 
scribe a rule for carrying on commercial intercourse among the 
States," which certainly should be the essential requisite in all 
such legislation — but it seems to provide an absolute rule for 
the liability of a common carrier engaged in commerce between 
the States, to an employee, or in case of his death, to his per- 
sonal representative or parents, for injuries from the negligence 
of any officer, agent or employee, or by reason of any defect or 
insufficiency due to their negligence in cars, engine appliances, 
machinery, etc., no matter where the liability occurs. The re- 
sult of this act is therefore to broaden the jurisdiction of the 
Federal Courts — already- in our opinion extended far beyond the 
bounds contemplated by the makers of the Courts. As Judge 
Evans well points out, if this act is constitutional, a clerk in 
the office of a railway company, injured by an accident in the 
building and in no way whatever connected with the traffic 
department of the road, would have a right to sue in the United 
States Courts. The connection between such a clerk's employ- 
ment and interstate commerce is hard to be seen. 

It is about time that the Executive and Congress should have 
their attention sharply called to the important fact that there is 
a Constitution and that the States, despite April 9th, 1865, have 
still some reserved rights — otherwise there is no telling how far 
the reserved right of a State may be violated or absolutely 
abrogated under this act. Senator Beveridge's Child Labor Bill, 
for whose passage this clause of the Constitution is invoked, 
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might very well find its parallel in many other cases, which 
would result in the absolute destruction of States Rights. 

We feel like congratulating Judge Evans upon an opinion, not 
only worthy of a distinguished jurist, but timely, fearless, and 
we believe sound and unquestionable law. 



No one having the welfare of his country at heart, should 
question not only the right but the advisability of legitimate and 
carefully considered criticism of the decisions of Courts of Jus- 
tice. If made by men capable of criticising the 
Criticism decisions, and made with honest purpose and tem- 
of Judges, perate in expression, they are, or ought to be, wel- 
comed by the very judges themselves and will 
accomplish much good. But if made, as they often are, by a 
penny-a-liner who knows as little of law or the effect of a de- 
cision as he does about good taste or decent English, or if made 
by a demaeogue for selfish purposes and to stir up bad feeling 
between class and class, nothing can be more dangerous or more 
worthy of all good men's censure. The bar should frown upon 
such criticism and be careful not to indulge in it. The high 
press of the country should decry it, and commit such criticism, 
when desired, to careful and competent hands. 

To shake the throne is to-imperil the altar — to paraphrase 
Erskine's sentence. To shake public confidence in the fair ad- 
ministration of justice, is to destroy the foundation of all good 
government and to invite anarchy. 



There has been some discussion in the legal periodicals as to 
the wisdom or necessity of publishing the dissenting opinions of 
judges in the Courts of Last Resort. In Canada strong opposi- 
tion is stated to exist amongst the profession as to 
Dissenting the custom of publishing such opinions and the 
Opinions. question of the wisdom of such publication has 
been raised in England, where, however, it seems 
each judge has his say, whether pro or con, although such "say" 
may consist of only the sentence "I agree." In a late case in 
Missouri, Sluder v. The St. Louis Transit Co., 189 Mo. 107, 



1907.] EDITORIAL.. 931 

the dissenting opinion covers 52 pages, whilst the opinion of the 
Court is contained in 23. In the case of Wasserman v. Metzger, 
from our own Supreme Court, not yet officially reported but 
to be found in the February number of the Register, page 798, 
the dissenting opinions of Cardwell, J., and Keith, P., cover 
about 20 pages, whilst the opinion of the Court is contained in 
about eight. The question is often asked, What good is done by 
such publication in the official reports? 

The great Chief Justice seems to have anticipated an answer to 
this question when once in delivering a dissenting opinion he 
said, "I feel it my duty to express my reasons not with any idea 
that it will do any particular good at this time." He was evi- 
dently looking into the future when the Court might be induced 
to change its mind. 

This idea of a subsequent change of the law, in cases where 
there is a strong dissent, is given by those who hold to the 
absolute sacredness of the rule of stare decisis as one of the 
reasons why such opinion ought not to be published officially. 
That they do leave the law in some state of uncertainty, there 
can be no question. The clear and forceful dissenting opinions 
of Cardwell and Keith, in the case last cited,, might very well 
make a nisi prius judge hesitate upon the question as to who is a 
bona fide purchaser, and not feel himself bound absolutely by 
that case unless the case at bar was on all fours with it — an- 
event not likely often to happen. Take it all in all, however, 
the discussion of the question is purely academic, for we suppose 
that as long as judges dissent they will want to give their reasons 
for their dissention, and these reasons certainly have their value 
in the comfort they afford the losing side. 
—6 



